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Federal Tax Code Affecting Real Estate 

Linda Goold, Director of Federal Tax Programs for the National Association of REALTORS®, discussed federal tax 

policy with CCIM’s on September 5, 2012.  The webinar is archived and available for review.  Below are notes taken 

directly from the webinar: 

 Capital gains 

o “Money you make on your money” 

 Almost everything you and use for personal or investment purposes is a capital asset.  

Examples include a home, household furnishings, and stocks or bonds held in a personal 

account.  What a capital asset is sold, the difference between he basis in the asset and 

the amount it is sold for is a capital gain or capital loss. 

o Present rate is at 15% 

o Money is due at the time of your returns 

o Capital gains policy is scattered and complex  

o No way of knowing the future of CG; no predictions for rates 

o Dividends will be increased from 15 to 39.6% 

o Carried interest is another story, there is potential for this to be considered ordinary income 

o Lifetime exchange rule – probably will not be changed 

 No proposed changes or legislation in the pike; we like this as we don’t want to bring 

any negative attention to this 

o Depreciation Recapture rate will probably remain at 25% 

 

 Healthcare 

o 3.8% tax:  

 Important for practitioners not to advise clients on how this tax will impact them; 

depends on a complicated formula and they should consult with a tax advisor 

 NOT a transfer tax 

 Never will apply if less than $200k (individual)/$250K (couple) annual gross income – 

again, this number is difficult to determine and it’s highly recommended that a tax 

professional determine the tax’s applicability to your client 

o 3.8% tax will probably remain 

 

 Depreciation 

o Depreciation is an income tax deduction that allows a taxpayer to recover the cost or other 

basis of certain property.  It is an annual allowance for the wear and tear, deterioration, or 

obsolescence of the property. 

o Regulations haven’t been revised since 1981 despite major changes in the economy since then.  

 Congress is aware of antiquated system 

o Mostly out of whack with regard to technology and personal property (ie. A laptop’s life is 

about 3 years, not 7 years) 
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o Real estate depreciation should be somewhere in the range of 20-25 years.   

 In interim until rule is updated, leasehold depreciation rules allows depreciation over 15 

years, and the property/building depreciates over 39 years.   

o 39 year life will probably continue through 2013 

o The 15 year depreciation life recovery period for leasehold improvements expired at the end of 

2011, Senate bill “resuscitated” this provision and extended through 2013 – bill is still in 

committee in the Senate, unknown if House will even consider this bill. 

o No changes on the horizon, except the 15 year depreciation. 

 

 Depreciation Recapture 

o The gain received from the sale of depreciable capital property that must be reported as 

income.  Depreciation recapture is assessed when the tax basis of an asset exceeds the sale 

price.  The difference between these figures is thus “recaptured” by being reported as income. 

o It is assumed the recapture rate will not gain any attention and thus current rate and policy will 

remain for the future. 

 

 Carried Interest 

o A carried interest is designed to act as an incentive for a general partner to maintain and 

enhance the value of the real estate so that the operation of the property is a value-added 

proposition.  The issue of carried interest is critical to both the recovery of commercial real 

estate, as well as the overall economic recovery. 

o Issue is a “mess” – many different opinions on the matter 

o Historically taxed at capital gains rates 

o With regard to real estate, it is particularly important that the carried interest be taxed at 

capital gains rates.   

 General partner (s) added and retained value in investment, and kept it profitable – 

can’t move it to another location. 

o Congress has considered this issue several times in last five years. 

o If R’s take over, or retain House, or take White House, this will be the last we hear about issue 

for a while as the rates will remain at capital gains rates and not ordinary income 

 Depends on politics – simple as that 

o No predictions – based off of political climate and result of 2012 Presidential elections 

 

 Leasehold Improvements 

o The real estate definition of Leasehold improvements, also known as tenant improvements (TI), 

are the customized alterations a building owner makes to rental space as part of a lease 

agreement, in order to configure the space for the needs of that particular tenant.  These 

include changes to walls, floors, ceilings, and lighting, among others.  In actual practice, these 

customized tenant improvements usually have a useful economic life of 5-10 years, which spans 

the average commercial lease term. 



 Legislative Update: Oct. 2012  
Page 5 of 13 

o Improvements must be made to buildings that are older than three years old; other words do 

not qualify for brand new buildings 

o Renewal of the 15 year recovery period is highly likely, but again unpredictable 

 

 Passive Loss 

o The term “passive activity” means any activity which, A) involves the conduct of any trade or 

business, and B) the taxpayer does not materially participate 

o Folks who are mainly impacted are “mom and pop” real estate investors 

o Safe harbor put in the act in 1986 saying that income less than $150,000 you could deduct up to 

$25,000 of losses for your rental property activities.  Economy has changed and grown, and 

thus that number would be nearly $300,000 today, accounting for inflation and other factors; 

and the $25K would in reality be close to $50K today. 

o No bill has been introduced, nor is there firm commitment from a legislator to reform these 

numbers 

o No changes are expected on this issue until at least 2015 or later 

 

 Real Estate Mortgage Investment Conduit (REMIC) 

o Real Estate Mortgage Investment Conduit (REMIC) is a tax vehicle created by Congress in 1986 

to support the housing market and investment in real estate by making it simpler to issue real 

estate backed securities. REMICs are essentially the vehicle by which loans are grouped into 

securities.  Since then, REMICs have become an integral part of the commercial backed 

securities market.  However, regulations adopted over 15 years ago limit the ability of property 

owners with securitized mortgage to reposition their property to meet changing economic 

trends. 

o One major flaw is that REMICs are remarkably inflexible, can’t change underlying financial 

arrangements within the REMIC 

o Legislation exists that will provided more flexibility, also an active project at the Treasury to 

loosen rules 

o No predictions on timing of this issue 

 

 Tax Reform 

o America has been hearing about major tax reform since December, 2010 when the Simpson- 

Bowles  commission released a tax revenue/reform proposal 

o Simpson-Bowles commission comprised of Alan Simpson & Erskine Bowles and was also called 

the National Commission on Fiscal Responsibility and Reform (NCFRR) created by President 

Obama in 2010 

 Good proposal, but remarkably limited on details 

 This proposal was a good start, however it did not gain enough momentum for various 

reasons 
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How to Guide on Grassroots Lobbying 

1. What is Grassroots Lobbying? 
o Grassroots lobbying is when citizens contact their own legislators to try to influence legislation 

and policy. Advocacy groups of all kinds engage in grassroots lobbying, asking their members to 
call and write their legislators about a piece of legislation. 

 You, an everyday citizen, can have a huge impact on legislative issues 
o A call-to-action is a great example of grassroots lobbying; a call-to-action is when participants 

are urged to take immediate action on a specific issue, such as contact their legislator, or write 
an email.  We use these at CCIM Institute on important and time-sensitive issues such as carried 
interest. 
 

2. Know your legislators 
o Spend a day researching your elected officials 

 Google.com 
 Look for ____.gov websites to ensure you are finding correct and authentic information 

(Ohio.gov, Illinois.gov, etc)  
o Find out who your local legislators are:  

 State assemblymen and women 
 Aldermen 
 Council Members 
 Congressional members – know where their district offices are located, perhaps find out 

staffers 
 

3. Make contact 
o Reach out to your legislator by making a phone call or writing a letter 
o Best choice of all, schedule a face-to-face meeting 
o Invite them to your chapter meeting or an industry event – this will allow them to have a better 

understanding of what you do  
o Be on mailing list 

 
4. When you meet  

o Take the time to be prepared for the meeting, don’t go into it “cold” 
o Research the issue or issues you are discussing with your legislator –  

 they will most definitely ask you questions about your issue 
 come with numbers – legislators ALWAYS want to know the quantitative side of an issue 

because if they agree to move forward with the issue, they themselves will get grilled on 
the numbers  

 does it cost anything, how much, how much can it save taxpayers, etc. 
 Have professional looking and well-organized “leave behinds” 

 Pamphlet that explains issue 

 Business card 
 Don’t be afraid to “make the ask” and request a look into your issue – this is how 

legislation is made, how bills come to be enacted – by concerned and involved citizens 
like yourself  

 Use your network.  If you know someone who has a relationship with a legislator, meet 
up with him or her and explain your situation 
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o Get your chapter involved – this is where the “grassroots” aspect comes into play 
 Hold a special meeting to inform your chapter of the issue at hand and the importance 

of their involvement  
 Inquire if anyone has any connections to the respective legislator 

 Take a survey of chapter members and record who knows who so you can have 
this information on hand when you need it 

 Hold an annual “Day at the Statehouse” 

 Great opportunity for local members to get excited about the grassroots 
lobbying process 

 The legislator can also get to better understand your industry’s needs 

 Strength in numbers!  The legislator will also see that you are a strong group of 
professionals that are also his constituents 

o Understand the process 
 If a bill already exists, do your research on where the bill is in the process 
 Find out committee hearings, attend them 
 If appropriate, speak at the hearings 
 Be a resource 

 Let the legislator know you “know your stuff” and that he can contact you for 
information and input 

o Stay connected to the legislator  
 Have your members make regular contact with him/her 
 Write letters, emails 
 Invite the legislator out to a meeting or social event 

 Remember any spending limits on food/drinks that the legislator may have 
o Don’t be shy – you are the constituency and your issues matter! 

 Elected officials want to know how you feel – positive or negative 
 

5. Last but not least, have fun!  It may sound very intimidating, but some very “ordinary” citizens have 
done some very “extraordinary” things by getting involved.   
 

6. Remember this is an exciting and fun process, so dig in! 
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2012 Election Guide on Commercial Real Estate Issues 

Taxes     

At the end of 2012, the Bush-era tax cuts expire.  It is presumed that Congress will debate federal tax policy after the November 
presidential election.  Romney’s campaign focuses on maintaining the current tax rates and lowering the corporate income tax rate.  
Romney also promotes a flat tax system for long-term tax policy.  Obama’s campaign has consistently promoted the “Buffet Rule” and 
closing tax loopholes for millionaires and billionaires. 

 
Democrat/Obama/Biden Republican/Romney/Ryan 

Capital Gains 

Obama supports the "Buffet Rule" which means 
households making more than $1 million per year would 
pay 30% in taxes; other rates are 20% for individuals 
making over $200,000 and couples making over 
$250,000 

Romney wants to maintain current rate at 15% for 
investment income; however, he has proposed an 
exemption from taxation all capital gains, dividends and 
interest for adjusted gross income of up to $200,000  

Carried Interest 

Obama wants to tax as ordinary income Romney has left open whether or not he would consider 
raising the carried interest rate although supports 
keeping the Bush-era tax rates in place 

3.8% Tax 
(healthcare) 

Passed under the Patient Protection and Affordable Care 
Act (PPACA), and signed by Obama in 2010 

Romney wants to repeal "Obamacare" including the 
3.8% tax 

Estate Tax 

Return to 2009 levels, estates more than $3.5 million 
would be subject to the tax and could face a top rate of 
45% 

Romney has said he would repeal the estate tax 

Flat Tax 

In 2011, Obama released a memo on a flat tax system 
claiming it would shift taxes from wealthy households 
onto the middle class 

Romney's campaign promotes the pursuit of a flatter, 
fairer, simpler structure 

Leasehold 
Improvements 

2010 Tax Relief Act, extension of 15 year deprecation 
period, retroactive for 2010 through 2011, provided 
100% write off for certain property 

Paul Ryan voted in support of the 2010 Tax Relief Act 

Alternative 
Minimum Tax 

Obama wants to adjust for inflation Romney would abolish the AMT 

Corporate Tax 
Obama would reduce corporate tax to 28% except 
manufacturing (25%)  

Romney wants to reduce all corporate tax rates to 25% 
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Energy     

Romney and Obama have very different energy policies.  Romney would repeal the Clean Air Act and is not interested in pursuing or 
extending wind energy tax credits.  Obama’s administration has been tough on “fracking” while Romney promotes shale gas extraction 
by allowing states to regulate the process.  Reducing reliance on foreign oil is one energy policy both parties agree; however, the means 
to reduce reliance on foreign oil remains different.  Obama would target automobile companies to improve fuel mileage while Romney 
would pursue drilling (where safe) opportunities within the US and neighboring countries such as the Keystone Pipeline through Canada. 

 

 
Democrat/Obama/Biden Republican/Romney/Ryan 

Brownfields 

Under American Recovery and Reinvestment Act of 
2009, Obama signed into law $100 million to the EPA 
Brownfields program 

As Governor of MA, Romney supported a tax credit 
increase from 5% to 10% for brownfield clean-
up/development under an economic stimulus plan in 
2003 

Clean Air Act 

In 2011, Obama asked the EPA to withdrawal the Ozone 
National Ambient Air Quality Standards draft that would 
have impacted state and local governments.  Obama 
said the proposed Standards/regulation might produce 
more uncertainty as the economy continues to recover. 

Romney believes the Clean Air Act needs to be 
overhauled and the law is outdated, "remove carbon-
dioxide emission from the Clean Air Act's purview" 

Energy Emission 
Trading 

Obama supports reduction of carbon dioxide through 
clean energy projects such as wind, solar and 
geothermal sources, he also supports a Clean Energy 
Standard to set annual targets for clean energy 
technology 

Romney wants to remove carbon dioxide from Clean Air 
Act. At the end of 2012 the Wind Energy Tax Credit 
expires, Romney has made it clear he will not extend 
these credits as President. As MA Governor, Romney 
opposed the Cape Wind project for offshore wind 
turbines along the Nantucket Sound/east coast 
shoreline. 

Energy Star 

In 2011, Obama announced Better Buildings Initiative, 
and has supported home energy retrofits 

As Governor of MA, Romney has supported home 
assistance, $209 million incentives to build 1,000 new 
homes environmentally friendly-Green Community 
Initiative 
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Economy     

America's real estate generates nearly a third, or $2.9 trillion, of U.S. GDP and creates jobs for over 9 million Americans.  Democrats and 
Republicans recognize the importance of job creation (see jobs section) and the economy.  Major concerns both political parties 
recognize are uncertain conditions to grow a business and regulatory burdens that are too complex.  

 
Democrat/Obama/Biden Republican/Romney/Ryan 

Party Platforms 
on Economy 

"President Obama and Democrats are fighting to 
strengthen our economy further and create jobs for 
American workers by ending tax loopholes for 
corporations, providing tax cuts to small businesses, 
investing in a clean-energy economy, and putting 
Americans to work by rebuilding our infrastructure." 

"We (RNC) believe in the power and opportunity of 
America’s free-market economy. We believe in the 
importance of sensible business regulations that 
promote confidence in our economy among consumers, 
entrepreneurs and businesses alike. We oppose 
interventionist policies that put the federal government 
in control of industry and allow it to pick winners and 
losers in the marketplace." 

Debt Ceiling 
Obama approved raising the debt ceiling in early 2012 
because fragile economy 

Against further raising the debt ceiling without spending 
cuts 

Regulations 

Need more certainty, need to hear how rules will 
ultimately impact real estate;  Wall Street Reform is not 
going away; if gridlock in Congress, regulators step in to 
keep government working which creates regulatory 
consequences whether intended or unintended 

Consequences impact small businesses as regulations 
are uncertain; Stop regulatory burdens and repeal Wall 
Street Reform efforts 

Smart Growth 

Obama supports smart growth policies and partnered 
three federal agencies to implement and oversee the 
Partnership for Sustainable Communities 

As MA Governor, Romney supported smart growth 
initiatives with support of a $516.5 million package 

Immigration 

Obama supports the Dream Act; focus immigration 
enforcement efforts on those who endanger 
communities; and help families stay together 

Romney has said he would veto the Dream Act; he wants 
to attract more highly skilled immigrants; discourage 
illegal immigration; and says keep families together 

Quantitative 
Easing (QE3) 

The Federal Reserve announced in early Sept. 2012 that 
it would implement QE3 to keep long-term interest rates 
down; this measure is supported by several democrats in 
Congress 

Romney claims QE3 is a "bailout" and he intends to 
replace Chairman Bernanke when his term expires in 
January 2014.  As MA Governor, Romney filed an 
economic stimulus plan for $750 million in March of 
2005 and $125 million in September of 2003 
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Healthcare     

The Affordable Care Act (ACA) or “Obamacare” was enacted in 2010, there has been controversy about this landmark law and the 
subsequent review by the Supreme Court.  On Thursday, June 28, 2012 the U.S. Supreme Court ruled to uphold the law in a 5-4 split 
decision; Chief Justice John Roberts was the deciding vote.  The most controversial section of the law, the individual mandate, which 
requires citizens to have health insurance, was upheld.  One part of the law that was struck down was the Medicaid coverage expansion 
which is set to begin in 2014.  

 

 
Democrat/Obama/Biden Republican/Romney/Ryan 

Affordable 
Healthcare Act or 

"Obamacare" 

Democrats support the ACA which was passed in 2010, 
despite opposition from Republicans. The platform 
pledges to continue building on this new health care law. 
It says accessible, affordable, high-quality health care is 
part of the American promise, that Americans should 
have the security that comes with good health care, and 
that no one should go broke because they get sick.  

Republicans want to repeal the ACA. The GOP platform 
says that a Republican president on his first day in office 
would use his waiver authority to halt progress in 
carrying out the ACA (full implementation begins in 
2014). It also calls for a Republican plan based on 
improving health care quality, lowering costs, a system 
that promotes free market and gives consumers more 
choice.   

Medicare 

Democrats say "health reform strengthens Medicare by 
reducing fraud, improving quality of care, and closing the 
Medicare “donut hole” gap in seniors’ prescription drug 
coverage.  Like Medicare before it, the ACA lays a new 
foundation for our country that will bring additional 
security and stability to the American people for 
generations to come." 

Republicans support Medicare reform to give senior 
citizens more choices.  Republicans believe the best way 
to reform is to allow a free market system by creating 
competition between private plans. 

Medicaid 

The ACA makes access to benefits easier, provides new 
tools to help doctors coordinate care, and streamline 
computer systems for better efficiency according to 
Obama.   

Romney would begin making states in charge of 
regulating local insurance markets to care for the poor, 
uninsured, and chronically ill. States will have both the 
incentive and the flexibility to experiment, learn from 
one another, and craft the approaches best suited to 
their own citizens.   
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Small Business 

Small businesses employ half of all working Americans and over the last two decades have created two out of three new jobs.  Many 
CCIM Institute members are small business owners and entrepreneurs, so it is imperative to have a President in office who will fight for 
small business growth. 

 

 
Democrat/Obama/Biden Republican/Romney/Ryan 

Tax Cuts 

Obama signed 18 small business tax cuts and proposed 
significant additional small business tax relief programs.  
According to several democrats, the Small Business Jobs 
Act accelerated $55 billion in tax relief through 2011.  

Romney believes a cut in Corporate Taxes will have a 
significant impact over time.  He believes it can stimulate 
the economy, create jobs and encourage foreign 
investment.  Romney is big advocate of foreign 
investment, believes unions impede the nation’s ability 
to be competitive with other countries. 

Regulation 

Democrats have fought to remove barriers that stand in 
the way of small businesses—"helping more small 
businesses to get off the ground, expand, and hire new 
workers." 

Republican platform states that, “government has failed 
to meet its small business goals year after year and 
failed to overcome burdensome regulatory, contracting, 
and capital barriers.”   

Small Business 
Lending 

Under Obama’s direction the SBA has already 
administered more than 70,000 loans for businesses, 
providing those "businesses with the capital they need 
to invest and grow." 

Republican platform promises to reform the tax code 
allowing businesses to generate enough capital to grow 
and create jobs for our families, friends and neighbors all 
across America.  

Health Care 

Under the ACA, there are tax credits available to small 
businesses to assist with the costs associated with 
providing health insurance. 

According to Paul Ryan, The ACA is a "dizzying maze of 
mandates and thousands of new regulations threaten to 
cripple businesses both large and small.” 
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Jobs and Job Creation 

Job creation and the economy have by far been the hottest topics this presidential election cycle.  Which party will have the best plan to 
create jobs? Which party will actually create jobs? It’s tough to predict which political party will have the best plan to jump start this 
economy and get people back to work.  Here is what the political parties and candidates are saying: 
 
 Democrat/Obama/Biden Republican/Romney/Ryan 

Party Platforms 
on Jobs and Job 

Creation 

Democrats talk about ending tax loopholes for 
corporations, providing tax cuts to small businesses, 
making investments in clean-energy and putting 
Americans back to work by rebuilding infrastructure.  
Obama claims that there have been 30 straight months 
of job creation.  Obama signed into law the American 
Recovery and Reinvestment Act. 

Republicans talk about three main points on job 
creation: 1) reducing regulatory burdens 2) reforming 
the tax code and 3) reducing government spending.  
Republicans did not support the American Recovery and 
Reinvestment Act. 

Outsourcing Jobs 

Obama wants to end tax breaks for companies that ship 
jobs overseas by closing corporate tax loopholes.  
Obama is also very supportive of manufacturing jobs in 
America with the Advanced Energy Manufacturing 
Credit. 

Republicans say that businesses in America face high 
corporate tax rates which forces businesses to move 
jobs overseas.  Romney has also said he would repeal 
the alternative minimum tax. 

 

 


