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CARRIED INTEREST 

ISSUE:  Real estate partnerships are often organized as limited partnerships (or LLCs) in which the limited 

partners provide capital and the general partner(s) provides operational expertise.  Generally, any profits of 

the partnership are divided among the limited partners.  A common practice, however, is to provide 

additional incentive for the general partner to perform well by sharing some of the profits above a certain 

“hurdle” rate with him or her through a “carried interest,” even when the general partner contributed little 

or no capital to the enterprise.    

 

During the time the property is held, the general partner receives compensation and fees that are taxed as 

ordinary income.  The limited partners can receive both ordinary income from operations and capital gains 

from any profits generated during the year.  When the property is sold, the limited partners receive their 

profits distribution (the earnings on the capital they invested) as capital gains.  If the venture was successful, 

the general partner then also receives the value of any carried interest as capital gains income.  The carried 

interest rate recently increased from 15 percent to 20 percent for individuals with and adjusted gross income 

more than $400,000 and married couples with AGI more than $450,000. Individuals/couples below the 

$400,000/$450,000 AGI level will still pay 15 percent.   

 

Real estate investments are designed as long-term investments.  The capital is "patient" because property 

owners take major risks and hold the asset for long periods of time before seeing a gain, thus should be 

taxed at capital gains rates.  Unlike hedge fund managers, capital gains treatment for general partners 

involved in real estate partnerships is an appropriate incentive for risk-taking.  The direct risks include 

environmental issues, loan guarantees, and lawsuits, to name a few.  If carried interest rates increase, it may 

drive investors to put their money elsewhere such as stocks with much more favorable tax treatment. It 

creates a disincentive to invest in real estate since many would no longer earn a reasonable profit. 

 

In previous years, legislation passed the House to treat carried interests as ordinary income. To date, the 

Senate has been hesitant to change the tax treatment of carried interests.  However, with comprehensive tax 

reform possibly on the table in the 113th Congress, both the House and the Senate could view a change in 

the tax treatment of carried interests as a way to offset the cost of lowering general tax rates or of increasing 

the perceived fairness of the tax system. 
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The proposals to restructure the way carried interests are taxed appear to be largely based  on flawed 

assumptions.  For example, many policymakers believe that the majority of those who receive carried 

interests are Wall Street hedge fund or private equity fund high rollers.  This is not the case.  Real estate 

accounts for almost 50% of the 2.5 million partnerships in the United States.  In reality, the proposed tax 

increase on carried interests would be an increase on a substantial amount of real estate activity in an already 

volatile and recovering sector of the economy. 

 

POSITION:  IREM and CCIM Institute oppose any proposal that would eliminate capital gains treatment 

for any carried interest of a real estate partnership. 

 

OPPOSING VIEWS:  There are those who believe that carried interest should be treated more clearly as 

compensation for services – like salary income - and taxed as ordinary income.   There are some professions 

that use carried interest like a salary – including hedge fund managers and some oil development companies 

– so many argue it should be taxed like a salary.    

 

STATUS: Carried interest is seen by some as low-hanging fruit.  They believe it is an easy fix to a loophole 

in the Tax Code that could raise revenue, although how much is debatable.  It needs to be made clear to 

lawmakers and the public that real estate transactions are different than hedge funds and oil development 

company profits.  Congress may feel the need to respond strongly to overcome the view that the rich 

benefit unfairly from the current tax structure.   

ACTION:  IREM and CCIM Institute urge Congress to oppose an increase to the tax treatment of carried 

interest for real estate partnerships.  The real estate sector continues to recover from a devastating recession.  

Making changes that would further hinder the flow of capital into real estate markets will prolong the 

weakening of our economy.   

More information about carried interest: 

http://www.costar.com/News/Article/Are-The-Days-Numbered-for-Carried-Interest-Tax-Treatment-

/145903 

http://www.taxpolicycenter.org/briefing-book/key-elements/business/carried-interest.cfm 

http://dealbook.nytimes.com/2013/03/04/why-carried-interest-is-a-capital-gain/ 

http://www.costar.com/News/Article/Are-The-Days-Numbered-for-Carried-Interest-Tax-Treatment-/145903
http://www.costar.com/News/Article/Are-The-Days-Numbered-for-Carried-Interest-Tax-Treatment-/145903
http://www.taxpolicycenter.org/briefing-book/key-elements/business/carried-interest.cfm
http://dealbook.nytimes.com/2013/03/04/why-carried-interest-is-a-capital-gain/
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INTERNET SALES TAX FAIRNESS 

ISSUE:  Many consumers who purchase goods online believe they are exempt from sales tax if the seller 

does not add it in with the purchase.  However, under current law, online buyers are generally subject to an 

equivalent use tax to their home state even when the seller does not collect sales tax on a purchase.  

Consumers who live in states with a sales tax are legally obligated to report and pay sales or use tax on ALL 

purchases made online, although the majority of them are unaware of this obligation, and very few comply.  

Conversely, brick-and-mortar retailers are required by law to collect the tax on behalf of the state.  This puts 

stores at a tremendous disadvantage because many online retailers are not obligated to collect sales tax, 

which leads consumers to believe they pay less for online goods. 

Brick-and-mortar stores have a stronger impact on our economy than do internet retailers.  According to a 

2011 study from the University of Tennessee, each $1 million of new retail sales in traditional brick-and-

mortar establishments adds 3.61 jobs. The same $1 million in new sales at Amazon's average is expected to 

create 0.88 jobs. One out of every 11 U.S. jobs is shopping center-related. 

States that are currently experiencing massive budget deficits may increase other taxes and fees, like property 

taxes and/or income taxes to make up the difference in lost sales tax revenue - in fact, it is already 

happening in some states. The reality is that states have massive deficits and unfunded mandates they cannot 

finance without finding additional revenue or cutting essential services. It only makes sense to collect a tax 

that is already due before instituting new taxes on everyone. 

States cannot require online retailers to collect the tax on their own.  In 1992, the U.S. Supreme Court case 

Quill vs. North Dakota, the Court determined that states could not compel out-of-state sellers to collect their 

sales taxes because the burden would be a violation of interstate commerce. Since Congress has the power 

under the Commerce Clause to regulate interstate commerce, they can create a level playing field for local 

merchants. In fact, the Supreme Court stated in the Quill decision that the problem "is not only one that 

Congress may be better qualified to resolve, but also one that Congress has the ultimate power to resolve." 

If legislation is passed and online retailers who do not have physical stores are required to collect and pay 

sales taxes, a major advantage for online retailers will be removed leaving the market more competitive. 

POSITION:  IREM and CCIM Institute support consistent state/local sales/use taxes for economically 

equivalent transactions in the state or locality in which the goods are delivered. State/local sales/use tax 

consequences should be consistent for economically equivalent transactions. IREM and CCIM Institute 
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support a level playing field for local in-store retailers and remote merchants (including Internet merchants). 

IREM and CCIM Institute believe that local and state governments should enforce existing taxes, rather 

than create new taxes. IREM and CCIM Institute firmly oppose any new programs that would impose taxes 

on the cost of such services, such as fees and other costs associated with the purchase and ownership of real 

estate. 

OPPOSING VIEWS:  Some argue that as different counties within a state may have different sales tax 

rates, collecting the tax is too high a burden to place on online retailers.  They argue that states can already 

collect this sales tax directly from consumers.  Individual consumers who purchase items online will likely 

oppose an internet sales tax. 

STATUS:  24 states have simplified their sales tax systems through the Streamlined Sales and Use Tax 

Agreement (SSUTA) to provide one uniform system to administer and collect sales tax, eliminating the 

burden of the country’s diverse sales tax systems on retailers. However, because this is a matter of interstate 

commerce, Congressional authorization is still required to allow states to collect taxes from out-of-state 

sellers and online retailers. 

 

Reps. Steve Womack (R-AR),  Jackie Speier (D-CA), Peter Welch (D-VT) and John Conyers (D-MI) have 

introduced H.R. 684, the Marketplace Equity Act, and Senators Durbin (D-IL), Enzi (R-WY), Heitkamp (D-

ND), and Alexander(R-TN) have introduced S. 336 as the companion bill.   This bill would require states to 

provide a minimum level of simplification, including but not limited to the SSUTA, in order to compel 

remote sellers to collect sales taxes.  

ACTION:  IREM and CCIM urge Congress to support H.R. 684 and S. 336 to modernize our nation’s tax 

policy and provide equity between online and brick-and-mortar retailers.   

More information about internet sales tax: 

 http://st.21stcenturyretail.org/   

http://www.politico.com/story/2013/02/opposition-to-online-sales-tax-wanes-88042.html 

http://investorplace.com/2013/02/why-e-tailers-arent-sweating-internet-sales-tax-legislation/ 

http://st.21stcenturyretail.org/
http://www.politico.com/story/2013/02/opposition-to-online-sales-tax-wanes-88042.html
http://investorplace.com/2013/02/why-e-tailers-arent-sweating-internet-sales-tax-legislation/
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Lead Paint in Commercial Buildings 

ISSUE:  The Toxic Substances Control Act (TSCA) includes a provision in section 402 that requires EPA 

to “promulgate guidelines for the conduct of such renovation and remodeling activities which may create a 

risk of exposure to dangerous levels of lead” in public buildings constructed before 1978, and commercial 

buildings.  Following several law suits alleging that EPA was focusing on residential dwellings and ignoring 

this portion of the law, EPA has now begun to work on the issue. 

On May 6, 2010, the U.S. EPA issued an Advance Notice of Proposed Rulemaking (ANPR) (75 Fed. Reg. 

24,848) titled “Lead: Renovation, Repair, and Painting (LRRP) Program for Public and Commercial 

Buildings.” IREM, in conjunction with other real estate groups, responded to the ANPR and reminded EPA 

that they are required to complete a “congressionally-mandated study of RRP activities in commercial and 

public buildings and the extent to which they create lead-based paint hazards before it can proceed with any 

regulations.”  Studies to date have been undertaken almost exclusively in residential settings. 

 

EPA has been engaged in a number of lawsuits and settlements with environmental advocates over 

implementation of TSCA.  A recent settlement requires that EPA to finalize an approach to regulating lead 

paint dust in commercial and public buildings by July 17, 2016.  To that end, on December 31, EPA 

announced a public hearing to develop the LRRP rule for public and commercial buildings.  The hearing 

will be held on June 26, 2013. In this notice about the hearing, EPA is looking to stakeholders to provide 

data.  The notice states that EPA “is in the process of determining whether these activities create lead-based 

paint hazards.”  IREM, in coalition with the industry groups, is preparing a response to that notice, with 

comments due on April 1, 2013.    The comments will focus on the lack of data identifying any hazard; the 

extent to which such a rule would place burdens on commercial properties; the differences between 

commercial buildings and residential structures; and the renovation practices of different property types. 

  

POSITION:  We support broad regulatory reform such as that pursued by Congress and the concept of 

greater accountability of agency rule makers to elected officials and support a viable substitute to the 

legislative veto considered unconstitutional by the Supreme Court. Further, we endorse the need to shift the 

burden of proof in justifying agency regulations toward the agency. 

OPPOSING VIEWS: Environmental activists argue that EPA is in violation of the TSCA law, and that by 

ignoring public and commercial buildings continues to pose a lead paint hazard on citizens. 
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STATUS:  Four members of the Senate (Senators Inhofe (R-OK), Vitter (R-LA), Fischer (R-NE), and 

Crapo (R-ID)) sent a detailed letter to EPA expressing concern with EPA’s process and data collection to 

date.   

ACTION:  Alert your Member of Congress to this capricious rule-making, and urge them to write to EPA.  

IREM and CCIM Institute are now working to identify Members of Congress to send a simple letter asking 

EPA to ensure that they have identified an actual hazard and its target population before proceeding with 

any such regulation. 

More information on lead paint in commercial buildings: 

https://www.federalregister.gov/articles/2012/12/31/2012-31532/lead-renovation-repair-and-painting-

program-for-public-and-commercial-buildings-request-for 

http://www.homechannelnews.com/article/epa-delays-lead-paint-rule-commercial-buildings 

http://news.agc.org/2012/09/20/an-in-depth-look-epa-revamps-plans-to-regulate-lead-paint-dust-in-

commercial-public-buildings/ 

 

https://www.federalregister.gov/articles/2012/12/31/2012-31532/lead-renovation-repair-and-painting-program-for-public-and-commercial-buildings-request-for
https://www.federalregister.gov/articles/2012/12/31/2012-31532/lead-renovation-repair-and-painting-program-for-public-and-commercial-buildings-request-for
http://www.homechannelnews.com/article/epa-delays-lead-paint-rule-commercial-buildings
http://news.agc.org/2012/09/20/an-in-depth-look-epa-revamps-plans-to-regulate-lead-paint-dust-in-commercial-public-buildings/
http://news.agc.org/2012/09/20/an-in-depth-look-epa-revamps-plans-to-regulate-lead-paint-dust-in-commercial-public-buildings/

