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BACKGROUND  
In 2000, the City of New London, Connecticut, approved a development plan that was projected 
to create over 1,000 jobs, to increase tax and other revenues, and to revitalize the economically 
distressed city.   The private developers of the land planned on constructing a hotel, health club, 
and offices on the waterfront property.  In assembling the land needed for the project, the city's 
development agent purchased property from willing sellers of 135 properties and used the power 
of eminent domain to acquire the remainder of the property from unwilling owners of fifteen 
homes and businesses.  The property owners of the fifteen condemned properties filed suit 
against the city.     
 
The case of Kelo et al v City of New London et al reached the U.S. Supreme Court who answered 
the question of whether the city's proposed disposition of the property qualified as a "public use" 
within the meaning of the Takings Clause of the Fifth Amendment.  “Public use” includes 
property which provides physical access to members of the general public and is owned or 
controlled by federal, state, or local government, including but not limited to government 
buildings, schools, libraries, parks, and roads.  It also includes infrastructure necessities shared 
by the public at large, such as public utilities, water and sewer treatment plants, and airports.  On 
June 23, 2005, the U.S. Supreme Court ruled 5-4 in favor of New London, deciding the city did 
not violate the Fifth Amendment by condemning the non-blighted properties for a private mixed-
use development.  Justice John Paul Stevens, who penned the decision, wrote that economic 
development qualifies as a "public purpose" sufficient to satisfy the Fifth Amendment's "public 
use" requirement.   
 
Members of the U.S. Congress quickly reacted to the ruling.  The House of Representatives 
adopted H.R. 340, by a super-majority vote of 365-33, deploring the Supreme Court’s ruling.  In 
addition, the House voted 231-189 for a bill prohibiting expenditure of any federal housing, 
transportation, or treasury funds to enforce the judgment of the Supreme Court in the case of 
Kelo v City of New London.  On the Senate side, Senator John Cornyn (R-Texas) introduced S. 
1313, creating the Protection of Homes, Small Businesses, and Private Property Act of 2005, 
which states that the power of eminent domain should be exercised only for “public use” as 
guaranteed by the Fifth Amendment and that the power to seize homes, small businesses, and 
other private property should be reserved only for true public purposes.   
 
THE CCIM INSTITUTE POSITION 
In October 2005, the Legislative Affairs Subcommittee, and subsequently the Board of Directors, 
approved the following Statement of Policy on the use of eminent domain for economic 
development:    
 

The CCIM Institute supports states’ rights in deciding under what conditions eminent 
domain may or may not be used.  The CCIM Institute, a strong supporter of private 
property rights, urges state legislatures to respect the rights of property owners by 
limiting the circumstances under which eminent domain is permitted. 

 
STATE LEGISLATIVE ACTIONS  
States may restrict the use of eminent domain for economic development if enacting more strict 
standards of “public use” than the federally mandated standard.  In the past year since Kelo, 



forty-seven state legislatures have considered changes to their eminent domain laws.  That 
number has nearly doubled since this paper was first written in December, 2005.  Legislative 
proposals include restricting or prohibiting eminent domain for economic development.  In the 
spring of 2006, governors in Alabama, Florida, Georgia, Indiana, Kansas, Louisiana, Michigan, 
Minnesota, Pennsylvania, South Dakota, Utah, and Wisconsin, signed related legislation into 
law.  However, governors in Arizona, Iowa, and New Mexico have vetoed such legislation.  As 
of June, 2006, the Iowa State Legislature was considering overriding the governor’s veto.    
 
A few states took a more cautious approach proposing or implementing moratoria on the use of 
eminent domain for private development in order for the legislature to have time to study and 
reform related state laws.   
 
Taking a more extreme approach, legislation has been proposed in several states, and enacted in 
six states, providing for state constitutional amendments prohibiting eminent domain for 
economic development.  When voters in Florida, Georgia, Louisiana, Michigan, New 
Hampshire, and South Carolina go to the polls in November, 2006, they will be voting on 
whether to amend their state constitutions.  (See chart for state legislative highlights.)   
 
At least eight states including Arkansas, Florida, Illinois, Kentucky, Massachusetts, Montana, 
South Carolina, and Washington had enacted laws, prior to the Kelo decision, forbidding the use 
of eminent domain for economic development unless it is to eliminate blighted properties.  
Legislators in those states have considered legislation increasing the difficulty for local 
governments to utilize eminent domain.  Governors in Florida and Kentucky signed bills into law 
in the spring of 2006 (see chart for details). 
 
CHART: ENACTED STATE LAWS  
Beginning on the following page is a chart listing state legislation reforming eminent domain 
which has been signed into law by state governors.  Also included are the six state legislatures 
that passed resolutions providing for proposed constitutional amendments to be on their ballots 
in the November 2006 election.   
 
Due to the plethora of bills that have been introduced in states across the country, the chart 
includes only new laws or proposed constitutional amendments.  To view active legislation in 
one or more states, utilize the CCIM Institute State Legislative Database available through the 
Government Affairs portion of the CCIM Institute web site.   
 
  
 
         
 
 
 
 
 
 
 



RESOURCES 
For more information please check out:  
 
The CCIM Institute 
Legislative Affairs (312) 329-6020 or (312) 329-6033 
Visit the Government Affairs section of the CCIM Institute web site. 
www.ccim.com 
 
National Association of REALTORS® 
“Field Guide to Private Property Rights” (available through the Library) 
www.realtor.org  
 
Castle Coalition 
www.castlecoalition.org  



STATE BILL NO. ENACTED SUMMARY 
Alabama SB 68 8/3/05

Alabama HB 654 4/25/06

Delaware SB 217 7/21/05

Florida HB 1567 5/11/06

Georgia HB 1313 4/4/06

Idaho HB 555 3/21/06

Indiana HB 1010 3/24/06

Kansas SB 323 5/18/06

Kentucky HB 508 3/28/06

Restricts the use of eminent domain by the state or a 
municipality to a recognized public use.

An urban renewal project may include non-blighted property, 
but eminent domain may not be used to acquire non-blighted 
property without the consent of the owner.

Prohibits the condemnation of private property to prevent or 
eliminate slum or blight conditions or to abate or eliminate 
public nuisances, and also bans the transfer of seized private 
property to private parties for a period of 10 years following the 
condemnation.

Prohibits municipalities from condemning property for the 
purposes of private development or primarily for enhancement 
of tax revenue.  However, it does not apply to the use of 
eminent domain to take blighted property.  

Places limitations on eminent domain for private parties, urban 
renewal, or economic development purposes.  Provides for 
review at judicial proceedings involving the use of eminent 
domain.

Comprehensive reform. Provides “public use” requirement for 
use of eminent domain.  Limits instances it may be used.  
Provides economic development is not a “public use” that 
justifies the use of eminent domain.  Makes if more difficult to 
deem property “blighted.”        

Reforms eminent domain law, including provision for 
procedural changes, litigation expenses, and limitation on time 
with which condemner can condemn property. Establishes 
procedures for using eminent domain to transfer ownership or 
control of property between private persons for non-public 
uses.

States private property must only be taken by eminent domain 
for public use.  Authorizes the transfer of private property to a 
private entity in limited situations.  

Create a new act to delineate the allowable public uses (i.e. 
slum clearance, building of state roads) for eminent domain.  
Limits use of eminent domain for economic development.  



STATE BILL NO. ENACTED SUMMARY 
Louisiana SB 1 6/1/06

Maine HB 1310 4/13/06

Michigan SJR E 12/13/05

Minnesota SF 2750 5/19/06

Nebraska LB 924 4/13/06

New Hampshire CACR 30 4/20/06

Ohio SB 167 11/16/05

Pennsylvania SB 881 5/4/06

Constitutional amendment prohibiting the expropriation of 
property for use by or transfer to a private person and define 
public purposes for expropriation purposes.  Louisiana voters 
will vote on it in the November 2006 election .

Government may not condemn property for the purposes of: 
private retail, office, commercial, industrial or residential 
development; primarily for the enhancement of tax revenue; or 
for transfer to a person or any business entity. Blighted 
properties excluded.

Constitutional amendment that prohibits the taking of private 
property by eminent domain for the primary benefit of private 
entities.  Michigan voters will vote on it in the November 2006 
election.

Relates to eminent domain; defines public use; prohibits the 
use of eminent domain for economic development; requires 
clear and convincing evidence for certain takings; provides for 
attorney fees and compensation. 

Prohibits the condemnation of private property if the taking is 
primarily for an economic development purpose, including the 
subsequent use by a business or to increase tax revenue.  
Makes an exception for blight unless the property is 
agricultural land.

Constitutional amendment providing that private property may 
not be seized through eminent domain for a private use.  New 
Hampshire voters will vote on it in the November 2006 
election.

Placed a moratorium until December 31, 2006 on the use of 
eminent domain to take, without the owner’s consent, private 
property that is in an unblighted area when the primary 
purposes for the taking is economic development that will 
ultimately result in ownership of the property by another private 
person.

Prohibits the condemnation of private property for private 
commercial development. Makes exceptions for existing blight 
designations in Pittsburgh, Philadelphia, and Delaware County.



STATE BILL NO. ENACTED SUMMARY 
Pennsylvania HB 2054 5/4/06

South Dakota HB 1080 2/17/06

Texas SB 7B 9/1/05

Utah SB 117 3/21/06

Vermont SB 246 4/14/06

West Virginia HB 4048 4/5/06

Wisconsin AB 657 3/30/06

Prohibits the use of eminent domain for economic 
development, provides for limited exceptions.  Establishes a 
procedure for municipal urban renewal authorities to use 
eminent domain only in blighted areas.  Those authorities must 
meet additional requirements before proceeding with 
condemnation of non-blighted property.  

Prohibits the condemnation of non-blighted property if the 
government intends to convey or lease the acquired property 
to a private entity.

Amends the Eminent Domain Code and provides for limitations 
on the use of eminent domain.

Restricts the use of eminent domain under certain 
circumstances. Provides for an offer to sell such eminent 
domain property within seven years back to the person or heirs 
who originally owned the property.

Prohibits the use of eminent domain to confer a private benefit 
on a particular private party. Restricts the use of eminent 
domain for economic development.

Limits the use of eminent domain for private parties or 
economic development purposes.

Requires that the appropriate legislative body approve the 
taking of property by eminent domain. Also requires the 
governing body intending to take property by eminent domain 
to provide written notice to property owners of each public 
meeting to approve the taking and to allow property owners the 
right to be heard regarding the proposed taking.
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